Responses to
UK-based Multinational
Companies
Criteria Consultation
June/July 2014
Part A
Introduction
The Fair Tax Mark ( www.fairtaxmark.net ) issued draft criteria for its proposed new
standard for appraising UK based multinational corporations in June 2014
(http://www.fairtaxmark.net/draft-criteria-uk-multinationals/ ). For commercial
reasons we could only offer a short consultation period on this draft. Despite that
five comments were received, one well after the requested submission deadline.
All submissions received are reproduced in this document.
As a result of comments received we amended the draft Criteria.
( http://www.fairtaxmark.net/wp-content/uploads/2014/09/MNC-Criteria-NotesSecond-Draft.pdf )
This revised draft has been issued for further comment from interested parties
and our technical panel ( http://www.fairtaxmark.net/criteria-multinationalcompanies-second-draft/ ).
We now publish the comments received from third parties on the first draft for
the sake of record.
Many of the comments received were from persons who had already commented
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elsewhere on the Fair Tax Mark. We considered all comments received and where
relevant amended the Criteria to reflect those points raised, such changes being
highlighted in green in the second draft criteria.
We have not amended the Criteria to reflect all those comments received and do
not propose to defend the Criteria we have selected for the purposes of our
appraisal since discussion on these issues has already taken place on a number of
blogs and in published journals. We see that little could be added by reiterating
the justifications we have already published for our core approach when all are
already discussed in the draft Criteria.
We thank all those who took part in this consultation and will, if it is possible in
future, provided more extended periods for comment.
The Fair Tax Mark
Manchester
Septem ber 2014
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1.

Andrew Jackson

Thank you for opening your draft criteria to consultation. I have a number of
comments, largely derived from the same sort of destruction testing I
have applied to the UK-only version of the mark (see my blog post at
http://andrewjjackson.wordpress.com/2014/02/24/fair-tax-mark-fairnesstesting/ for details).
In commenting on the new draft, I would firstly note that 2 weeks is not a long
time for this, and I have not been able to take the time I would have wished to
examine the issues in detail. I am therefore sending this initial email to cover my
main comments; if I have time to carry out any further work before your deadline I
will try to follow it up, but time is very tight. This will probably mean that I do not
have time to pick out the areas I think are good (of which there are several), as
commenting on weaknesses seems more urgent than praising strengths.
As this looks like the sort of thing that is better done correctly than quickly, a
longer consultation period (ideally 2-3 months) would have been better. I trust
however that there will be at least one further draft available for consultation, and
you will not adopt a final set of criteria until you have had a chance to digest
comments on their draft form.
DESTRUCTION TESTING
My stress-testing takes the form of hypothesising a company which wishes to
obtain the FTM while still being as abusive as possible. I therefore reverse the
scoring: rather than requiring 29 points to gain the FTM, the company finds it can
"spend" 16 points and still pass. The question then is where best to spend those
points without constraining one's ability to avoid tax.
The areas which constrain the company's actual tax position are in the Policy
section, relating to tax havens, and in the Rate & disclosure section. If the
hypothetical company:
- uses tax havens freely, it loses 4 mark;
- if it has no policy of not doing so, it loses 2 marks.
- has a tax rate more than 7% less than expected, it loses 6 marks
- if it provides full reconciliations and explanations, it regains 3 marks
That is only 9 marks spent, conceivably allowing nil tax through aggressive use of
tax havens. This then permits 7 more points to be used to conceal, for example,
the identities of the beneficial owners and the directors, and their remuneration,
and even to have a policy of using abusive schemes which do not tax economic
results (I make that only 6 more points lost).
Alternatively, if we assume a company which is not abusive but wishes to be
opaque, it could conceal 16 marks worth of information:
- Activities (1 mark)
- Beneficial owners (1)
- Directors' addresses (1)
- All the CBC requirements (12)
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- Director responsible for tax policy(1)
Alternatively, it could give full CBC disclosures but omit all reconciliations and
explanations of the tax charge (10 marks).
The draft criteria would therefore permit an abusive or secretive company to gain
enough marks to pass, and so it cannot be a guarantee that a company's tax
position is either fair or transparent.
I appreciate that the draft MNC criteria (on pages 17-18) say that you reserve the
right to withhold the FTM at your discretion. This would appear to address this
issue, but it does undermine the objectivity of the mark as a whole. If a company
can meet the criteria you specify but somehow still be objectionable to you, then
at best your criteria are inadequate, as they do not reflect your values. At worst
they could be seen as a sham: that they provide a veneer of objectivity which
masks and purports to justifiy an essentially subjective decision.
In either case the FTM process becomes opaque: there is something a company
must to to be awarded the mark, but that thing is not disclosed. For a mark which
is all about transparency, this is a serious weakness.
I also note that a perfectly unobjectionable company (in terms of activities and tax
paid) which makes only statutory disclosures would lose more than 16 marks (12
for CBC alone). This leads to a conclusion that a company must take steps to be
transparent to achieve the mark, but this is all it needs to do. If that is the
case, then being entitled to display the FTM only tells the informed observer that
the company decided to obtain it - it says nothing about the fairness of the tax
paid.
RECOMMENDATION
I think the problem boils down to the question being approached from the wrong
direction. You wish to eliminate opacity and abuse, but you do so by rewarding
transparency and good behaviour. Mathematically, this means you are unable to
punish a company significantly for bad behaviour without being over-generous to
others, especially as there are a large number of areas of behaviour you wish to
review.
If you were to reverse the marking system, so that instead of awarding a mark for
meeting a criterion you were to award a black mark for failing it, you would be able
to discriminate far better. For example, the marks for question 16 could be rewritten as:
- If no, no penalty
- If yes, but they reflect economic substance, no penalty
- If they do not reflect economic substance but are taxable in the UK, one black
mark
- If they do not reflect economic substance but are immaterial, two black marks
- Otherwise, four (or ten, or fifteen) black marks
If abusing tax havens were to result in 15 black marks, and a company could only
take 16 before losing the FTM, then you could easily discriminate against such
abusive companies using only clear criteria and with no resort to using your
discretion. You cannot give such weight to this in your current system without
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devaluing all the 1-point criteria.
OTHER ISSUES
To quickly cover some minor points on specific criteria:
Generally, I think you use "company" to mean the parent company of a group, but
your usage is not always clear or consistent. It would be very helpful to make it
clear which use is meant in each context.
4. Beneficial ownership. The requirement to trace ownership through companies
and other entities could be extremely onerous, especially in the case of listed
companies or those making use of venture capital or private equity funding. It is
not at all clear that knowing that 10% of a company is ultimately owned by a
pension scheme which has invested through a fund would adavne the cause of
transparency greatly. This criterion seems to be aimed at identifying individuals
who control a company, and in my view rules along the lines of those aimed at
identifying close company participators would be both better targeted and easier
to apply (being well-understood rules, and information which the company would
already have had to obtain where they apply).
6. Subsidiary information. This is an awful lot of data to be presenting, especially if
there are dormant subsidiaries, and it may be hard to make any use of is simply
shown as a list or table. It would be far better if some work were done on the data
- showing active companies separately from dormant (and/or immaterial) ones,
giving some clue as to group structure, and so forth.
7. Disaggregated tax data. Deferred tax is a very useful figure for analysis, and
makes the current tax figure far more useful. It would be little extra trouble to
show it, if current tax is being shown, and I would recommend including it.
15.Tax policy. As noted above, the implication of your reference to discretion is
odd. The specific questions suggest that not having an acceptable policy means
losing 5 possible marks, but the general discretion suggests that it may mean
losing the FTM altogether. If an unacceptable policy means no FTM, then
awarding marks for an acceptable policy seems redundant.
17. Average tax rate. As others have noted in connection with the FTM before,
penalising a company for having a low effective current tax rate regardless of the
reasons is unfair, given that the reasons could be that the company is actively
behaving in a way which Parliament wishes to reward.
20. Deferred Taxation. As the focus of the previous criteria is on current tax, and
deferred tax is ignored when assessing the "fairness" of the tax suffered, it seems
odd to require an explanation of the provision - especially as the deferred tax
would itself be a reconciling item for the current tax reconciliation and should
already have been fully explained at criteria 18 &19, making further analysis at
criterion 20 redundant. I would recommend that criterion 17 should look at the
total tax charge, 18 & 19 should reconcile total tax, and then 20 can meaningfully
address deferred tax.
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2. M aya Forstater
Fair Tax Mark: duck or rabbit?
29Jun14
The Fair Tax Mark is a good idea. A clear benchmark for responsible practice in tax
management would go a long way in providing clarity to the debate on tax and
corporate responsibility. A consultation draft of the FTM criteria for UK
based multinationals was released last week. It is a blink-and-you’ll-miss-it open
consultation period so here are my quick thoughts (as a non tax expert, but a
representative of the non-specialist, but interested core audience for such a tax
mark).
The key principles for the criteria are based on transparency and operating
within the spirit of the law. Like the FTM’s earlier criteria for UK domestic
businesses, the new standard focuses heavily on process measures; 65% of
available points (the initial pass mark) are awarded for policy, governance and
transparency . There is much to recommend here; providing full accounts,
transparency on beneficial ownership, disclosure of subsidiaries and disclosure of
tax policy and who is responsible for it. All good stuff.
My comments concentrate mainly on the assessment of the fairness of the
outcomes of this process. The principle for this is set out as:
“A com pany should pay the right am ount of tax (but no m ore) in the
right place at the right tim e according to the spirit of the law of the
jurisdiction in question.”
This, I think, is the right target zone for corporate responsibility on tax, and one
around which there seems to be a large degree of consensus. As the standard
points out, the principle is pretty close to the CBI’s recommendation that
businesses should only engage in reasonable tax planning that is
aligned with com m ercial and econom ic activity and does not lead to
an abusive result. It also aligns with what companies are increasingly saying
publicly about their tax principles:
‘We will only enter into com m ercial transactions where the
associated approach to taxation is justifiable under any reasonable
interpretation of the underlying facts, as well as com pliant in law and
regulation’
and
‘In every country where we do business, [we] adhere to both the
letter and spirit of the law regarding our business practices, and the
UK is no exception’.
However the devil is in the detail.
Those last two statements come from Vodafone and Starbucks; companies that
are regularly held up as examples of multinational tax dodging. So a fair tax mark
aligned to the ‘spirit of the law’ principle would need to provide clear and broadly
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agreed criteria able to assess whether companies like these are living up to this
principle.
However, on the substantive questions of whether companies are paying tax
according to the spirit of the laws in all the jurisdictions where they operate, the
criteria remain surprisingly vague and broad.
Tax rate
The assessment of tax rate, is based on the same approach as in the standard for
UK-only companies – looking at the overall tax bill. There is nothing in the
methodology for assessing the split of profits and tax between countries, which
has been core to many tax controversies.
6 points are awarded based on the overall rate of current tax (averaged over four
years) and how this compares to the “expected headline rate”. It is not stated
what this expected rate should be – whether the UK headline tax rate, or a
blended rate, based on the different tax rates in the countries where the company
operates (which seems like a big gap in the specificity of the criteria).
Up to 3 “bonus” points can be earned back by a company with a low effective tax
rate, if they provide a clear explanation of how it is arrived at (for example through
capital allowances, losses carried forward etc…). As has been pointed out by
others in relation to the domestic standard, this marking scheme means that
companies that have a low tax rate for completely uncontroversial reasons (like
making great big capital investments) are docked 3 points. It has been argued that
this doesn’t matter, as losing 3 points out of 29, would not prevent a company
being awarded a pass. But ultimately if we are concerned with establishing clear
criteria for good corporate practice that does not seem like a satisfactory solution.
Tax havens
The other substantive criteria is about tax haven operations (defined as
subsidiaries in countries scoring 65 and up in the financial secrecy index such as
Switzerland, Luxembourg, Hong Kong, Singapore, Malaysia, Philippines, Dubai,
Ghana plus a host of familiar offshore islands). Companies lose 4 points for having
subsidiaries in any of these locations, but can win them back by showing that the
finances there reflect ‘true economic substance located in that place’. No further
guidance is given for what that means, or how it will be assessed, which again
seems like another big gap right in an area where the greatest controversy is.
When companies defend their international structure which includes hubs for
intangible transfers – loans and interest payments, self-insurance, charges for
intellectual property and employment of international contractors etc…, they say
that while tax is one factor in the location of these hubs, the transactions
themselves reflect the economic substance of managing a modern, information
driven international company, and are within the spirit of the law. Campaigners
say they are profit shifting mechanisms that exploit loopholes.
Simply stating that the location of subsidiaries should reflect economic
substance does make clear how to apply a test that decides between these two
interpretations.
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The model tax policy, gives one clue to the FTM view, stating that companies
should ideally commit ‘Not to m aintain any type of connection to tax
havens when this is not a legitim ate trading activity with the purpose
of serving the local com m unity’. Under this policy would be ok to invest in
agriculture in Mauritius, but not to structure FDI into other African countries
through a joint venture registered there. It would be ok to sell cups of coffee in
Geneva, but not to trade coffee beans there. OK to operate a clothing store in
Hong Kong, but not to run an international sourcing operation there. OK to run a
bus company in Dubai, but not to run a shipping operation. Building a factory in
Ghana is out too. Such a restrictive view of what constitutes legitimate
investment goes well beyond ‘the letter and spirit of the law’.
These gaps in the assessment methodology around what is the fair ‘expected rate’
of tax for UK registered multinationals with complex international operations and
what is a legitimate basis for assessing ‘economic substance’ of a location are two
areas that seem undercooked in a standard being considered as almost-readyto-go after the formality of a 2 week consultation.
Constructively, I think it might be helpful to have two different scores and two
separate pass marks (or potentially two different standards) for disclosure and
performance, rather than conflate them (learning for example from the Global
Reporting Initiative where A, B & C grades for reporting, were widely
misinterpreted as grades for performance and were eventually withdrawn).
This would allow for a faster-track consultation and implementation of the
disclosure principles, and a longer process to clarify the substantive criteria.

Is it a duck or is it a rabbit?
Underlying the substantive issues I think is a deeper question about what the FTM
is for. Is it, as it says on the tin, a standard to assess whether companies’ tax
affairs are aligned with the letter and spirit of the law? Or is it, as its history and
governance would suggest a campaigning tool to encourage companies to
respond to campaigners wanting to change the law? Do its criteria define what all
companies should do, as intended by legislators, or is it a gold standard for those
that want to make specific commitments beyond compliance? Both roles are
legitimate. But they are not the same. And fudging them by patching over the gaps
with unclear criteria does not serve us, the audience well.
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3. Heather Self
Comments on Fair Tax Mark draft criteria for UK Multinationals
General 1. These are my personal comments and are not made on behalf of my
employer, the CBI or any other organisation.
2. The period of 2 weeks allowed for consultation has been informally extended by
one week. However, I am currently on holiday and so these comments are brief.
3. It would have been helpful to allow a longer period for consultation, particularly
as it has taken a year to develop the criteria. Unfortunately, the impression given
is that the Fair Tax Mark organisation does not want to engage constructively with
the wider business community.
Transparency criteria
4. References to "a company" throughout this section are confusing. In many
places, "the group" (with an appropriate definition) would be better. For example,
the accounts required are presumably the consolidated group accounts.
5. It is quite likely that the holding company of a multinational group will not, itself,
carry on any trade.
6. In the criterion on beneficial ownership, recognition should be given to the
disclosure already required of UK quoted groups.
Country by country reporting (CBCR)
7. I recognise that CBCR is a key objective of the Fair Tax Mark. However, the
demands being made at this stage are, in my view, unrealistic and are likely to
deter many wholly reputable, low tax risk businesses from applying for the Fair Tax
Mark.
8. The OECD requirements under the BEPS project have yet to be finalised. It is
unlikely that companies will be willing to comply with the additional requirements
of the Fair Tax Mark at the same time as dealing with the implementation of the
OECD proposals. A practical way forward would be to award the relevant marks to
any company which publishes its OECD data, at least for a transitional period of
(say) three years.
9. The reference to the "current tax provision" is presumably to the amount
included in current liabilities on the consolidated balance sheet? It is unlikely that,
of itself, this will provide much useful data: it will include an aggregate of the
current year's tax charge (to the extent that intra year payments have not already
been made) together with any unagreed balances for prior years. A reconciliation
of the movements on the current tax account might be more useful?
10. The employee data required is onerous. I cannot see why this information is
needed, other than as a basis for future unitary apportionments.
11. The requirement to disclose information in financial statements will add to
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audit costs and other expenses. It should be acceptable for information to be
published separately, provided it is clear where the data can be found.
Tax policy, implementation and compliance
13. In relation to the use of tax havens, what does "really located in the territory"
mean? There appears to be no de minimis exception; nor is any allowance made
for genuine operations which do not satisfy the strict stated criteria. For example,
a Jersey EBT can be used as a convenient vehicle to hold shares intended for
allocation under widely-held employee share schemes, without any tax avoidance
intent.
Tax rate and disclosure
14. In my view, too much emphasis is put on the current tax charge, rather than
the total charge (including deferred tax). Thus, for example, an infrastructure
business is likely to score less than a retail business. I believe it would be more
effective to focus on the total tax charge, accompanied by appropriate
explanations.
15. As noted at 11 above, I consider it should be acceptable for information to be
published separately from the financial statements.
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4. The CBI
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5.

‘Christie M alry’ (a pseudonym for the unknown author of the ‘FCA
Blog’)

12	
  

13	
  

14	
  

15	
  

16	
  

17	
  

18	
  

19	
  

20	
  

21	
  

22	
  

23	
  

